


STATE AND LOCAL

STATE CHARITY REGISTRATION
LAW COMPLIANCE

State charity registration laws—different in
every state and the District of Columbia—require
most nonprofits to inform states that they plan to
solicit donations from their residents. These laws
protect residents from fraudulent solicitations
and prevent misuse or misappropriation of dona-
tions earmarked for charitable purposes.” Recent
activities involving these laws have had a signifi-
cant impact on compliance for nonprofits

The most basic consideration for a nonprofit is a
determination of whether it solicits charitable gifts
that may bring it within the reach of state registra-
tion laws. Such gifts come in many forms—cash,
checks, stock, or purchases of raffle tickets or gala
dinner tickets. A charitable gift may take the form
of tangible personal property, real property, oran-
other in-kind gift. Any transfer in which a portion
is designated for a charitable purpose or to a char-
itable organization, including any variety of trust
with a charitable remainder or lead interest, impli-
cates slate registration laws.

A second important consideration is
whether the nonprofit must file Form 990, be-
cause that form requires information about
compliance with these state laws. Currently,
every nonprofit with gross receipts of at least
$500,000 or total assets of $1.25 million or
more (other than churches and certain church-
related entities) must file Form 990.2 In 2011
(for tax year 2010). those thresholds will be
down to 5200000 and $500,0007 For most
nonprofits below the filing thresholds, there isa
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Form 990-EZ filing requirement; this form also
inguires about registration cumpliancu:.

Because both Form 990 and Form 990-EZ
inquire about compliance with state registra-
tion and reporting laws, nonprofits that are re-
quired to file one of these forms have an addi-
tional impetus for “getting right” with the state
laws in every jurisdiction from which the non
profit solicits charitable gifts. Nonprofits sub-
ject to these federal filing requirements must
file four and a half months after the close of
each fiscal vear, although extensions are readily
available and commonplace. Form 990 must be
signed by an officer of the organization and is
signed under penalty of perjury.

Changes to Form 990
The Services vastly revised Form 990, with a hun
dred or so new questions and a score of new
schedules, came into effect for the 2008 tax vear.
This first update in about 30 years includes two
items asking explicitly about an organizations
compliance with state charity registration laws.
They are in Part V1, line 17 and Schedule G, line 3
of the 2009 Form 990

The first question asks for the states in which
the nonprofit is required to file Form 990. That
is a basic element of registration in many states,
and something all states have in common. Es
sentially. it is asking for a list of states in which
the organization is subject to the charity registra-
tion requirements and needs to register. The pre-
vious version of Form 990 asked for the states in
which the form had been filed. This seemingly
small difference signals a noteworthy change. It
is a good deal easier to report where the Form
990 has been filed than where it ought to be filed.

Second, Part I of Schedule G requests: "List
all states in which the organization is registered
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or licensed to solicit funds or has been notified
it is exempt from registration or licensing. This
is required if the organization reported more
than $15,000 in “professional fundraising serv-
ices” expenses in Part IX. line 11e, column A of
the core Form 990. There is an alternative other
than registration or notification of exemption.
A fair number of states—including Alabama,
California, New Jersey, and New Mexico—
allow the organization to determine on its own
whether it is exempt, without notification of
exemption acceptance from state officials.*

These two gquestions new to Form 990 re-
quire the charity to know where it must register
under—or be exempt from—state charity regis-
tration laws. Where does a charity pursue reg-
istration or exemption?

What constitutes a solicitation?

All states require that charities register in states
where they solicit,* but “solicitation” means differ-
ent things in different states. The definitions fall
into a few categories.

A number of states—including Alabama,
Alaska, Arizona, the District of Columbia,
Florida, lllinois, Kentucky, Maine, New Jersey,
New York, and Ohio—take the position that
the existence of a Web site that accepts dona-
tions is considered a solicitation. If a non-
profit has a "Donate Now™ button on its site,
the nonprofit must register in those states and
others.® It should be noted that this informa-
tion about online giving comes from contact
with state officials. State laws have not yet

been updated to address the proliferation of
online giving,

The Web sites of small organizations that ex-
pect to receive gifts locally can specify from
which states they can accept gifts” It is recom-
mended that such organizations use a pull-
down menu and provide a list of the acceptable
states, so as to clarify that they are not seeking
charitable gifts from other states. Registration
would be required only in those states, and
then only in those states in which the “Donate
Now™ button is deemed a solicitation.

To the list of states that require registration
for “un-supplemented” online giving (i.e., a
“Donate Now™ button without the induce-
ments listed below) must be added California,
Idaho, Kansas, Marvland. Massachusetts,
Mississippi, New Mexico, North Carolina, and
Utah if an e-mail is sent or if donors are other-
wise encouraged to go to a Web site where
they can make a donation.® Other induce-
ments to give through the Web site would in-
clude those delivered via the U.S. Mail, adver-
tisements, meetings, and events.

E-mail that requests a gift whether or not a
Web site link is given is considered a solicita-
tion in just about every state, and registration is
required. Texas is an exception. The state does
not consider Web or e-mail a solicitation,
though it is to be noted that state authorities
have expressed in informal discussion their de-
sire to update those statutes.”

Paper mail requesting a donation is consid-
ered a solicitation in all states,™ no matter what
that state determines about online giving.

Ses, e.g., Ponda Statutes § 406 402; New Jarssy Stahides
§ 45:17A-19.

Ses “Form 990 Seres—Which Form to File (Filing

Phase-in).” availlable &t wwwirs gov/charities/articha
0, hd=184445 DO himi
*u

Alabama Code § 13A-9-71 {fi; Calfornia Government Code
§ 12583 (exampfions for charitable soliciiations; the Fran-
chisa Tax Board exemption appication may nonetheless be
required); New Jarsay Statutes § 45:17A-26 (aemplions
under Charitable Registration and Imvestigation Act, regis-
tration with the Depariment of the Treasury, Division of Rev-
enue as a forsign comoration doing business may nonathe:
a5 De required); New Mexico Statutes S57-22-4.

“The Charlesion Principles: Guidalnes on Charitabie Sobci-
tafions Lising the intermnet” (hereinafter, “the Charlesion Prin-
ciples” or “the Principles”), 314/01, page 1, available at
www.nasconet. ony/Charleston%20Principles, %20Final pdf.
It is still uncisar in most stetes whather oniine accapltanca of
donations throwgh a "Donate Now™ bution constitutes solic-
iting. Even officials in many states do not know the answer
to this question themsehes. The Charleston Principles, sae
id., suogest standards, byt which states adhere to the Prin-
Ciphes (5 unceriain in most cases.
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7 “The Charieston Principles,” supra note 5 3t page 18, #11.
Az stated in note 6, supra, which states adhere to the Prin-
ciples is uncertain. If an organization exphcitly limits soliciia-
tions 10 8 number of stales and wses Simple technDiogy 10
block dongtions from all other states, it clearty & not Solcs-
ing everywhere eise, 50 nged not ragister evenywhere else.
This is information from direct contact with state ofcials, via
phone and =-mai.

*

W oee g, Califoria Government Code § 12581.2; Florida
Statutes § 496.404{20§a); Massschusetts General Law
Chapter 68, § B, definition of “soiicit”; New York Exacutive
Law § 171-al10); Pennsyhania Stetutes, Titke 10, Chapler
4B, § 182 3, dafinition of “solcitation.”

"t i logical that i a for-profit forsign corporation salling
goods Or SandCEs in & state is transacting business, then a
nonprofit sobciting gifts is doing Tkowise. Rck aversson S
achisabls over risk-taking, aithough a forsign nonprofit’s
small number of solicitations may kand it outside the thresh-
oid of tha state’s “doing business”™ definition and, lkely, out-
side its jurisdiction, based on the minimum contacls analy-
sis in cases ke International Shoe v. State of Washington,
326 5. 310 (1945).




Categories of registration
As soon as a nonprofit engages in a charitable so-
licitation as defined in the applicable state, it must
register. The basics of registration therefore entail
the organizations knowing where it solicits, deter-
mining its exemptions, and complying where ex-
emptions do not apply. Registration typically re-
quires amassing a number of documents and
filling out a sheaf of forms.

As the above discussion indicates, the details of
these rules vary significantly from state to state.

There is registration under what most states
call a Charitable Solicitations Act, and there is
registration as a foreign corporation doing busi-
ness in the state (usually with a states secretary of
state). Both are an act of registration essential to
soliciting donations. A “foreign corporation” is
one incorporated (presumably as a not-for-
profit corporation) in another state or country. It
may be resident (domiciled) in many states, but
it can be incorporated in only one. Many activi-
ties can fall within "doing business in the state”
and, in most states, soliciting charitable gifts is
among them. Thus, if ones clients are soliciting
in states other than where they are incorporated,
they are foreign corporations doing business in
those other states and must register as such.

Some practitioners believe nonprofits need
only register under charity solicitation acts.
State authorities disagree. They expect foreign
nonprofits to register to "do business™ in their
state if they engage in any activities within their
state, including charitable solicitation.™

The bottom line is that wherever a nonprofit
solicits is where it must register, both as a for-
eign corporation doing business in the state
and, unless exempt, to solicit contributions.

Once the organization knows where it must
register, it must next gather documents, includ-
ing articles or certificate of incorporation, by-
laws, its IRS tax-exempt determination letter,
Forms 990, professional fundraiser contracts, fi-
nancial statements, and a list of board members.

Next, the organization must find the right
forms for every state. For foreign corporation
registration, the required, relatively simple
forms are usually available on the Web site of
the state secretary of state. For charitable solic-
itation registration, 35 states accept the Unified
Registration Statement (URS), which is a prod-
uct of the National Association of State Charity
Officials. It helps considerably to have this
common form that satisfies all these states. Be-
yond this common form there are variations in
additional information requested, supplemen-

tal forms, renewal requirements, periods cov-
ered. and fees. As an example, some states ask
for an audited financial statement with the
URS, others will accept an un-audited financial
statement, still others will accept an accoun-
tant’s opinion letter, and some do not require
any financial substantiation. Some states vary
in what financial substantiation is required ac-
cording to gross revenue and others vary it
based on fundraising revenue, which may be ei-
ther measured in-state or nationwide.

After all the requirements get sorted out, ap-
plications are submitted, and the organization
waits to hear back from state officials. Often,
rules have changed or were misinterpreted or
something is incomplete, requiring the provi-
sion of additional information. Delays, there-
fore, often ensue, but normally approval letters
eventually arrive.

The most basic consideration for a nonprofit

is whether it solicits charitable gifts.

Determining where to start

How does a nonprofit know which states to start
with? An organization accepting online gifts or re-
lying heavily on e-mail or paper mail, depending
on the type of organization, could have to register
in all 51 jurisdictions—an intimidating task to
contemplate.

Here is a plan to share with dients for break-
ing the job into reasonable pieces. Charity begins
at home, so suggest that they register first in their
home state. It should be emphasized to the client
that this registration is separate from state incor-
poration. It also is not registering a charitable gift
annuity program, if the organization has one and
their state requires registration. Those presum-
ably having been previously completed, the
client must now ensure compliance with this ad-
ditional layer of home-state regulation.

Then the client should look at where the
largest number of solicitations goes. If
fundraising is mostly from online giving, this
is considered Web-based solicitation. In this
case, rank the states in descending order of
population and start at the top, working
through the states where a Web site is consid-
ered a solicitation. California is the most pop-
ulous state. It is advisable to use a government
source for population ranking for greater reli-
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ability, such as the US. Census Bureau
(www.census.gov).

If the charity’s solicitations are not prima-
rily through a Web site, it is to be assumed
they are mostly using e-mail or paper mail.
Rather than relying on an outside source, they
should start with their own database to deter-
mine which states to focus on first. Select the
constituents they solicit and query for state of
primary residence, getting output ranked in
descending order by number of constituents.
Start the registrations at the top. Where the
most people live is where they send the most
solicitations.

By taking on a few new states each month,
an organization will be in compliance in an ef-
ficient way. It is to be remembered that they
might enjoy exemption in some places, but also
that some exemptions have to be applied for.

Exemptions

Exemptions exist in a number of states. Some are
quite broad and others rather narrow. The most
typical grant of exemption is by charitable mis-
sion—exemptions for religious, health care, and
educational organizations are most commonly
seen in the states that offer exemptions.™ In a good
number of states, the organization must apply for
its exemption and receive back a decree that it

qualifies." In others, the institution alone decides
it is exempt and it moves on to the next state.

A fair number of states have very few ex-
emptions, and some have none at all. Interest-
ing are Arizona (insignificant)," District of Co-
lumbia (slight). Florida (very few),” Idaho
(slight), Indiana (none). Nevada (none), and
New Hampshire (slight: churches, and those for
which compliance constitutes a financial bur-
den, which must be substantiated).™

One may conjecture that states having the
most interest are those in which the most money
is raised or a large number of people donate.
Thereare no exemptions for having a small num-
ber of donors in a state, however, although a pro-
posal for exemption based on number of donors
does exist. The Charleston Principles" are a set of
recommended registration guidelines developed
by the National Association of State Charity Offi-
cials at a meeting in South Carolina in 1999. The
Principles are a sound and reasonable way of de-
termining which charities should have to register
based on the degree of exposure, or contact, they
have in a state, even though it is difficult to deter-
mine which states have adopted the Principles.

State regulators would likely see narrow ex-
emptlions as in the best interest of the public to
provide the broadest protection from fraudulent
solicitations and misuse of charitable monies,
but one would also have to process more regis-
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trations, Registration is tvpically through a states
attorney general or secretary of state. Flonda 1s
kIl L'\Lt'i.‘['ll"'l'l W j'n_'l'l.' IIF_.__'.'I.:'Il.f.'ll'II JIE ||;_:-_'\'_-[|_']' W |[i'|
the Departm ‘eniculture and Consumer
Services In the District of Columbia. srganiza
tivns work through the Department of Con

sumer & Regulatory Affairs and Office of Tax

and Revenue. The latter has junsdiction hecause
the Thistrict requires charitics to apply for ex
emption from income. sales, and property taxes.

Regulators and legislators alike might favor
limited exemplions because thev increase rev-
enue. There are fees for gistration that. for the
largest nomprofits. can run to 5400 in Honda and
5300 in Califormia. The fee in Hawaii is $730. the
highest in the nation. Fees 1n those states are grad-
uated based on gross revenue ina vear: smaller or-
ganizations pay less

Ohio, Oregon. and a few other states base the
fees on revenue from within their borders. New
Yorks price tag is 530 for all nonprofits with
gross revenue over S230.000. Five states (Ar
zona. Arkansas, Kentucky, Michigan, and New
Mexico) are fee-free and 32 charge 51N or less

In part because ot the fees. nonprofits look
for the broadest exe mptions. Their other mot
vation 1s avoiding the storm of paper and de-
tails inherent in registration

Ower the nexst few vears, more orgamizations
will seck exemptions. More will also likely be
ra‘!—'-l‘-f.crli":i |.1'L'L'|1-.["L' l1i'.[|'Ir.' I'I|.r.'1.1 T Anshwer |.>;':L'

new guesiions on the Form 99

More stringent enforcement of regulations

ristration laws have been around for

x : ! i =
decades but they Nave Nol abwavs been strictiy en

torced. There 15 evidence of that han ing started to

change even before the changes to the Form 99 ™

In Oclober 2009, the Ge Orgla Secretary of
State fined a nonprofits founder 525 (00— the

maximum penalty in Georgia and among the

ountry—tor talure to resster

chantable

Georgia courl agreed with the Secretary of

toundations solicitations. A
State that the founder should suffer personal li-
ability for the foundations failure 10 compl
with state registration requirements.™

A maore recent enforcement action Came in
lanuary 20100 in Flonda. a popular fundraising

state with its population of retirees and part

vear residents. There. a chann ralsing money

an S1L.O0OO annual budget, was sued for
$10,000 in a civil action 2

More recently still. New Tersev authorities
fined an individual administrator 517,500 be-
cause the organization tor which she worked—
Rav ol Hope—was an unregistered chantv
when it operated in the state between 2005 and
2009, This case 1s noteworthy because a former
volunteer used the charitvs name to comnut
traud unrclated to registration requirements.

The charity was. in essence. a victim. having

come to the Attorney Generals attention be-
cause of the fraud. but was fined for noncom
pliance nonetheless. ®

Turning back 1o Florida. note that not all the
penalties there are civil. There is a criminal fine
of up to $53.000/ and the potential of prison
time tor has ing committed a ri'll[d-d::gn_'u
felonv. It is unlikelv that anvone will go o
prison over charitv registration. absent ather
criminal acts such as fraud But as to that fine.
Florida otlers very limited exemptions—solic-
iting for a named individual. such as a childs
cancer trearment tund. or only from 1]1.:,-:';.1
Arizona (52,500

nizations members® In
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fine)® Pennsylvania (510,000 fine)® and
Washington ($5,000 fine).® too, noncompli-
ance is a criminal offense. In most states—like
California, linois, Maryland, New York, and
Texas—the penalties are civil, so no "perp walk”
for board members and the CEO, but the fines
can be hefty, as is the case in Georgia.

Under basic principles of fiduciary liabil-
ity, board members are liable for the deeds.
errors, and omissions of the charities on
whose boards they serve. It is important that
clients’ board members know they could
suffer personal liability for failure of the or-
ganization to register in each state where it
solicits. It also is important that clients’ offi-
cers know they are taking that chance with
their board members reputations. An en-
forcement letter shared with the author from
the California Department of Justice, dated
12/24/09, reinforces these points.

Charitable assets canmat be used o pay these avoidable costs:
Accordingly. directors, trustees, officers and return prepar-
ers responsible for failure to timely file the above-de-
scribed report(s) ane personally bl for payment of all penal
ties, interest and other costs incurmed to restore exempt sta-
tus. (Emphasis in original )

In early 2009, the secretaries of state in Ari-
zona and Washington sent letters to their do-

™ »rizona Revised Stahites § § 44-5561, 13-B02(A)
® Pennsyivania Statutes, Tite 10, § 162.18
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mestic unregistered charities reminding them
of the requirements.

There are long-term, less palpable conse-
quences of being outside the laws. A nonprofit
risks a gift challenge down the road from a fam-
ily member or heir who has some (most likely
pecuniary) motive for making trouble over a so-
licitation. It is possible that an enterprising attor-
ney will look for any way possible to invalidate a
gift and have it ruled illegal. One possible way is
the nonprofits not being registered at the time.

Donors, too, might be the unsatisfied parties.
They might be disenchanted with new leader-
ship. a change in mission, a new program, finan-
cial mismanagement, negative press, or a grand
child who was denied admission.

Keeping up-to-date and compliant

To stay on the right side of the law takes more than
initial registration. In the majority of states, chari-
ties will have to renew registration annually and
file a financial report as well. Among the renewal
states, Georgia stands out as generous—only every
two vears.™ A fair number of states do not require
renewal, however.

Conclusion

Charity registration laws are a morass, but each
nonprofit's compliance is essential before it solic-
its donations if it is to keep its officers, trustees,
bank account, and its own reputation on the right
side of the laws and out of trouble. ll
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